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United States, 2 F. 982 (10th Cir. 1922); Morris v. United States, 


735. (Sth Cir... 1925): Banister v. United States, 379 F. 2 


750 (Sth Cir. 1967); United States v. Cohen, 145 F 


Sf . a 2 
1944); Farmer 


United States 


, 
schwartzberg v. United States, 241 F. 348 (2d Ci 


United States, 65 S. Ct. 553, 323 U.S. 799 (1944): 


United States, Fis 20s. 92 ¢5 six. 1946). 


This burden is -t by evidence tending to show that use 
mails could reasonably have forseen by the Appellants. 


o determine the sufficiency of evidence with regard 


to proof of an intent and agreement t se ie mail was set forth in 


Farmer v. United States, Supra, where the Court stated: 


"Usually when the scheme is unfolded 
it is apparent that it could not be 


f the 


and a jury is therefore warrant- 


without further proof, in drawing 
inference that those who devised 


. : ' 
scheme intended to use the mails.’ 


(Italics supplied). 

The issue as presented in the Farmer case is whether the scheme 
could have been carried out without the use of the mails. This is 
different than merely deciding whether the use of the mails could 

reasonably have been foreseen by the Appellants. The foreseeability 

standard is applicable only if an actual mailing has taken place and 


the question remains whether the mailing was caused by the defendant. 


Pereira v. United States, 347 U.S. 1 (1954); United States v. 


Finkelstein, 526 F. 2d 51) 26:63 7/5). It does not apply 
when there has not a mailing 

Court in Mansfield v. United States, Supra, applied the 
standard set forth in Farmer v. United States, Supra and held that 


the defendants had the requisite specific intent to use the mail 


as the scheme could not have been carried out without the use of 


the mails. (Italics su ied). The Court said that the use of 


vas indispensable in carrying out the sche 
the case Blue v. United States, 
In Banister v. United States, Supra, the 


Court four he requisite specific intent to use the mail because 


use of the 


(Italics supplied). In Schwarczberg v. United States, Supra, the 
Court citing the Farmer case reversed a conviction for conspiracy 

to commit mail fraud because use of the mail was not an integral part 
of the scheme. In the case of United States v. MacNamara, 91 F. 

2d. 986 (2d Cir. 1937), 2 Court stated that the offense of con- 
Sspiracy to use the mails defraud consists of a scheme devised or 
intended to be devised and_use of the mails in execution or attempt- 


ed execution thereof. (Italics supplied). 


The government has been unable 


contra 


nor did it address 
Co prove a conspiracy 
volved Title 
a conspiracy 
a federa 
On accou 
deral employee 


ndant 


quirement can be engrafted upon he conspirac 


agreement to 


commit the act proscril 


‘S supplied). 

The Court held that as the substantive offense 
committed the government need not prove a specific intent 
a federal officer in order to sustain its burden on the conspiracy 
count. Proof of intent to assault was sufficient as the 


the assault was in fact a federal officer. The Court in 


jurisdictional requ 
the existence of facts 
to the area of 
delineated by the statute. 


cil 


at bar the substantive ffense was not committed. 


